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Notice of Panel Decision from Pre-Appeal Brief Review 



Tliis is in response to the Pre-Appeal Brief Request for Review filed 1/11/07 . 

1 . □ Improper Request - The Request is improper and a conference will not be held for the following 
reason(s): 

□ The Notice of Appeal has not been filed concurrent with the Pre-Appeal Brief Request. 

□ The request does not include reasons why a review is appropriate. 

□ A proposed amendment is included with the Pre-Appeal Brief request. 

□ Other: 

The time period for filing a response continues to run from the receipt date of the Notice of Appeal or from 
the mail date of the last Office communication, if no Notice of Appeal has been received. 



2. S Proceed to Board of Patent Appeals and Interferences - A Pre-Appeal Brief conference has been 
held. The application remains under appeal because there is at least one actual issue for appeal. Applicant ' 
is required to submit an appeal brief in accordance with 37 CFR 41 .37. The time period for filing an appeal 
brief will be reset to be one month from mailing this decision, or the balance of the two-month time period 
running from the receipt of the notice of appeal, whichever is greater. Further, the time period for filing of the 
appeal brief is extendible under 37 CFR 1 .136 based upon the mail date of this decision or the receipt date 
of the notice of appeal, as applicable. 

K The panel has determined the status of the claim(s) is as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: 1-38 , 

Claim(s) withdrawn from consideration: . 



3. □ Allowable application - A conference has been held. The rejection is withdrawn and a Notice of 
Allowance will be mailed. Prosecution on the merits remains closed. No further action is required by 
applicant at this time. 

4. □ Reopen Prosecution - A conference has been held. The rejection is withdrawn and a new Office 
action will be mailed. No further action is required by applicant at this time. 



All participants: 

(1) B. William Baumeister . 

(2) Tom Thomas , \ • "T 
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l3) Christv Novacek , 
(4) . 



Part of Paper No. 20070207 



Response to Arguments 

Regarding the rejection of claims 1 and 24, Applicant argues that "flushing", as 
recited in claims 1 and 24, requires cleaning. For the sake of argument, assuming that 
"flushing" requires cleaning, the Saitoh reference still meets the limitation because, by 
subjecting the barrier layer 17bl to the TiCU gas, the barrier will inherently be cleaned. 
Barrier 17bl is made of the same material as Apphcant's barrier (TiN) (col. 20, In. 20- 
21), Barrier 17bl is deposited by MOCVD using a carbon-containing precursor, as is 
Applicant's barrier (col. 20, In. 11-12). Thus, the barrier 17bl would inherently contain 
the same carbon impurities that Applicant's barrier contains. The barrier 17bl is also 
subjected to a gas of TiCU at a temperature of 250-700°C, as is Applicant's barrier (col. 
21, In. 34-63). Therefore, it appears that the "flushing" process of Saitoh would 
inherently possess the function of cleaning the barrier 17bl. See In re Swinehart, 439 
F.2d 210, 212-13, 169 USPQ 226, 229 (CCPA 1971) "where the Patent Office has reason 
to believe that a functional limitation asserted to be critical for establishing novelty in the 
claimed subject matter may, in fact, be an inherent characteristic of the prior art, it 
possesses the authority to require the applicant to proye that the subject matter shown to 
be in the prior art does not possess the characteristics reUed on "); and In re Fitzgerald, 
619 F.2d 67, 205 USPQ 594 (CCPA 1980) (a case indicating that the burden of proof can 
be shifted to the apphcant to show that the subject matter of the prior art does not possess 
the characteristic relied on whether the rejection is based on inherency under 35 U.S.C. 
102 or obviousness under 35 U.S.C. 103). 



